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IN THE COURT  OF JUDICIAL MAGISTRATE  IST CLASS  AT  KALIABOR
G.R CASE NO 36 /11

STATE

VS

1)DEBO KANTA NATH

2)REBOT BARUAH

                                                ACCUSED U/S 379 IPC.

PRESENT : SRI DEBASHISH SAIKIA,AJS

HEMA BORGOHAIN………….ADVOCATE FOR THE  STATE

D.P BARUA……………………ADVOCATE FOR THE ACCUSED.

DATE OF HEARING……………....19.3.13,20.11.13,11.2.14,29.3.14.

DATE OF ARGUMENT……......9.4.14.

DATE OF JUDGMENT………....23.4.14.

                                                             JUDGMENT

1) The prosecution’s case in brief is as follows. Informant ASI Babul Hussain lodged 
an ezaher stating interalia that on the night of 21.1.11 at about 11pm a onion 
laden truck bearing number AS03 C 1197 collided with another vehicle bearing 
number MN 01 W 4665 in the National highway near Nastra. As a result of the 
accident the packets of onion fell  on the road and accused namely Debokanta 
Nath and Rebot Barua tried to carry away two packets of onion that was lying by 
the side of the road. It  is further alleged that on the arrival  of  police the two 
accused in order to escape attention of the police tried to load the two packets of 
onion on a stranded Max pick up van bearing number AS01BC 8780 without the 
knowledge of the driver of the said vehicle and in the process they were caught 
red handed by them.    



 2)  In this connection a written ezaher was lodged and O.C of  Kaliabor P.S on 
receipt of the above ezaher registered a case vide Kaliabor P.S case no 06/11 u/s 
379 IPC and started investigation of  the case.   On completion of  investigation 
charge sheet was filed against  accused  namely above  u/s 379/34 IPC.

 3) Cognisance of the case was taken. The above two accused were summoned to 
face trial and on their appearance copy of the case was  furnished. Finding prima 
facie  materials  u/s  379  IPC,   vide  order  dt  8.10.12charge  u/s  379/34 IPC  was 
framed,  which on being read over and explained the accused pleaded not guilty 
and claimed to be tried.  Prosecution in order to prove its  case examined four 
witnesses including the I/O. Defence plea is  of  total  denial.   Statement of the 
accused u/s 313 CrPc was recorded in which the accused reiterated their defence 
plea.  Accused  however  declined  to  adduce  evidence.  I  have  heard  arguments 
forwarded by the learned counsel of both sides.

The only point for determination is : Whether the accused persons in pursuance 
of their common intention, on the night of 21.1.11 at about 11 pm committed 
theft of two bags of onion that were being carried on vehicle bearing number 
AS01BC  8780,  while  the  said  vehicle  met  with  an  accident  near  the  national 
highway near Nastra under Kaliabor P.S? 

DISCUSSION,DECISIONS AND REASONS THEREFOR:

In the instant case the seizure witness viz Chandra Bora examined as(PW1),and 
Biren Saikia examined as(PW3) were declared hostile by the prosecution side. In 
his evidence PW1 deposed that on the night of occurrence  a onion laden truck 
fell  down  on  the  national  highway  after  meeting  with  an  accident.  Deposing 
further Pw1 stated that he along with other nearby people on hearing hue and cry 
came out and pulled out the people trapped inside the truck and sent them to the 
hospital. PW1 deposed that he later came to know that somebody tried to take 
away onion packets lying on the accident site. The above witness was declared 
hostile and was cross examined by the prosecution side. In cross examination PW1 
admitted his signature on the seizure list Ext1, but on being confronted with his 
previous  statements  recorded by  the I/O during investigation the said  witness 
denied  to  have  stated  in  the  said  manner.  It  appears  that  apart  from  the 
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confronting the above witness with the  previous statement recorded during the 
course of investigation which having denied by this witness, there was virtually no 
cross  examination  of  this  witness.  Nothing  material  could  be  elicited  by  the 
prosecution side from the above witness. Similarly prosecution side also failed to 
elicit anything from PW3 after being allowed to cross examine him. 

PW2 is  the informant  ASI  Babul  Hussain.  In  his  evidence  he deposed that  on 
22.1.11 while being posted at Kaliabor P.S the O.C of the P.S after receiving an 
information regarding an accident at the National Highway near Nastra directed 
him and ASI Gobin Hira to proceed to the accident spot. PW2 deposed that on 
reaching the spot he noticed that a truck proceeding towards Jorhat side laden 
with onion packets was lying by the side of the road and that some onion packets 
spilled on the road. PW2 deposed that a little away from the accident spot they 
noticed a stranded Max pick up van and that two accused namely Rebot Barua 
and Devo Nath loaded two packets of onion on the said stranded vehicle.  On 
being asked the two accused stated before them that they have lifted the said 
packets from the accident site and was planning to take the said packets away. 
PW2 deposed that the two accused along with the onion packets were brought to 
the police station and he thereafter lodged an ezaher which he identified as Ext2. 

PW2 was cross examined at length but nothing material could be elicited from 
PW2 to show that what Pw2 has deposed is untrue or false. 

PW4 is the I/O ASI Gobin Hira who conducted the preliminary investigation of the 
case. PW4 deposed in tune with the PW2 and stated that on reaching the spot he 
could see that PW2 has in the meantime caught hold of two accused who were 
trying to take away two onion packets from the accident site. PW4 deposed that 
he seized the two packets of onion from the Max pick up van vide seizure list Ext1. 
PW4 deposed that as an ezaher was lodged a case was registered and he was 
directed to conduct the preliminary investigation of the case. On receiving the 
charge of investigation he gave the seized packets of onion to its owner, and he 
thereafter prepared a rough sketch map(Ext3) of the place of occurrence recorded 
the  statement  of  witnesses.  PW4  deposed  that  he  after  completing  the 
preliminary investigation handed over the investigation to O.C S.I Nirad Ch Das 



who conducted the remaining investigation and laid charge sheet (Ext4) against 
the accused. 

When put to cross examination PW4 stated that he has not examined the driver 
and the handyman of the max pick up van from which the alleged seizure of two 
packet  of  onions  were  made.  PW4  also  deposed  that  he  has  not  taken  the 
signatures of the accused in the seizure list. PW4 clarified that PW2 reached the 
spot prior to his arrival at the spot and that he reached the spot at about 11.40 
pm. PW4 also stated that a battalion party accompanied PW2 to the spot.            

Non examination of the driver and the handyman of the max pick up van from 
which the alleged seizure was made is a material omission on the part of the I/O 
of the case when it is the prosecution case, as is noticed in the ezaher Ext1 that 
accused had on seeing the arrival of the police tried to load the onion packets 
without  the knowledge of  the driver  of  the said  vehicle.  No  reason has  been 
offered by the I/O as to why he has failed to examine the driver of the said vehicle 
when it was alleged that the driver of the said vehicle had no knowledge about 
the acts of the accused in loading the onion packets in the stranded vehicle. Again 
the I/O also failed to examine any of the members of the battalion party who 
according to him accompanied the PW2. This lapse on the part of the I/O is fatal 
to the prosecution case when the two independent seizure witnesses of the case 
turned hostile. Above being the position it appears that prosecution has failed to 
bring home the charge against the accused beyond all reasonable doubt and as 
such the accused deserves the benefit of doubt and are held not guilty of the 
offence they are charged with.        

ORDER

Accused Debo Kanta Nath and Rebot Barua are acquitted of the charge u/s 379/34 
IPC and are set at liberty forthwith.

Bail-Bond of accused stands cancelled. Surety stands discharged.

Given under my hand and seal of this court on the 23rd  day of April 2014 at 
Kaliabor.   
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